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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 15th day of October, 1993

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-10975
V.

DANNY KRACHUN

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Patrick G Geraghty, rendered at the
concl usi on of an evidentiary hearing on Novenber 14, 1990.' The
| aw judge affirned the Adm nistrator's order chargi ng respondent

with violations of sections 91.116(c) and (e), 91.119(a) and 91.9

'An excerpt fromthe hearing transcript containing the
deci sional order and the preceding pages detailing the basis for
the | aw judge's decision is attached.
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(now 91.175, 91.177, and 91.13, respectively) of the Federal
Avi ation Regulations ("FAR " 14 C.F.R Part 91), and FAR section
135.225(a)(2), 14 C.F.R Part 135,° but reduced the suspension
period from 120 to 90 days.® The Adnministrator alleged that
respondent began a final approach when the weat her did not neet

the m ninmuns required under instrunment flight rules (IFR), then

*The Administrator alleged that:

1. where a M ni num Descent Altitude (MDA) was applicabl e,
respondent operated an aircraft bel ow the authorized
MDA, in violation of FAR section 91.116(c);

2. when respondent el ected to begin the m ssed approach,
he failed to i medi ately execute the appropriate m ssed
approach procedure, in contravention of FAR section
91.116(e); and

3. when it was not necessary for takeoff or [|anding,
respondent operated an aircraft under |FR below the
applicable mninmumaltitudes prescribed in Parts 95 and
97 of the FARs and, in a nountainous area, below an
altitude of 2,000 feet above the highest obstacle
within a horizontal distance of five statute mles from
the course to be flown, in contravention of section
91.119(a).

FAR sections 91.9 and 135.225(a)(2) state as foll ows:

"8§ 91.9 Careless or reckless operation.
No person may operate an aircraft in a careless or reckl ess
manner so as to endanger the life or property of another.™

"§ 135.225 |FR Takeof f, approach and | andi ng m ni nuns.
(a) No pilot may begin an instrunent approach procedure to
an airport unless -
* * * *
(2) The |l atest weather report issued by that weather
reporting facility indicates that weather conditions are at or
above the authorized IFR landing mninmunms for that airport.”

*The | aw j udge decreased the sanction after he dismssed a
section 61.3(c) charge. The Adm nistrator did not appeal the
di sm ssal or the reduction in sanction.
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i nproperly negotiated a m ssed approach, culmnating in a crash

of the aircraft. As explained infra, we will grant the appeal

only as to the section 135.225(a)(2) charge.

The Adm nistrator's order, which served as the conpl aint,

al | eged,

2.

10.

12.

in pertinent part that:

On or about January 5, 1989, you acted as pilot-in-
command of civil aircraft NO945FE, a Cessna Mbdel 208B
on an IFR flight for PM A r, Inc. from Denver, Col orado
to Aspen, Col orado.

Incident to that flight, you carried a non-revenue
passenger .

When you approached Aspen, Col orado on the above-
described flight, you were cleared by Air Traffic
Control (ATC) to execute the VOR/ DME-C instrunent
approach procedure into the Aspen-Pitkin County
Ai rport.

The VOR/ DME- C approach procedure specifies a mnimum
descent altitude of 10,840 feet MSL, and a m ssed
approach of a clinmbing right turn to 14,000 feet and
thence to a prescribed airway intersection.

You execut ed the above-descri bed approach, and began a
m ssed approach.

During your attenpted m ssed approach, you descended to
bet ween 10, 000 feet and 10,500 feet MSL.

You then made a left turn, contrary to the m ssed
appr oach procedure.

During the course of the above-described left turn, you
permtted the airplane to strike trees and to crash,
causing injuries to your passenger and yourself and
denol i shing the airplane.

At the time you comenced your approach into the Aspen
airport, the weather at the airport was bel ow t he
m ni muns prescribed for that instrument approach.

* * * *

Your operation of N945FE in the manner and under the
ci rcunst ances descri bed above was carel ess or reckl ess,
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so as to endanger the life and property of others.*

Respondent first clains that the | aw judge erred in finding
that he was in violation of 8135.225 m ninmum | FR requirenents
when he commenced the initial approach into Aspen.’® The argunent
I's over whether a ceiling, understood as cl ouds or obscuration
hi ding nore than 50 percent of the sky,® is a part of the
8135. 225 [ anding m ni nuns. Respondent believes, because he had
I n excess of the mninmumvisibility specified on the approach
plate, that he was entitled to begin the approach and descend to
the m ni nrum descent altitude (MDA) where, if he had the requisite
visual references of the airport at a point allow ng a nornal
descent to the runway, he could continue to |land. The
Adm ni strator argues on brief that respondent did not have the
requi site | anding m nimuns, though there is no specific statenent
as to what the mninmuns required for initiation and continuati on
of the approach are thought to be. FAA counsel and the | aw judge
bel ow may have concl uded that the MDA or its derivative, height

above the airport (HAA), both of which are specified on the

‘The Order of Suspension, dated March 28, 1990, was anended
on Cctober 25, 1990.

°In support of this argument, respondent refers to and
quotes from several definitions in the Airman's Information
Manual (AIM. The Admnistrator filed a notion to strike these
references in respondent's appeal brief solely on the ground the
excerpts fromthe AlIMare not part of the record. The notion to
strike is denied. W see no prejudice to the Adm nistrator in an
airman's reliance on one of the Admnistrator's own publications
to make | egal argunents concerning the applicability of FARs.

°See FAA Advisory Circular 61-23B, at 123.
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approach plate, result in the specification of a m nimm
ceiling.” If this is the case, then the approach was commenced
unlawful ly, as the reported ceiling was 900 feet, while the MDA
of 10,840 feet would permt the aircraft no | ower than 3025 HAA,
as the airport elevation is 7815 feet above sea |evel.

The Board does not believe that the Adm nistrator can be
affirmed on this charge. Wile deference to the Adm nistrator's
validly adopted interpretations of the Federal Aviation
Regul ations is now explicitly required by statute,® such
deference cannot be readily accorded in the context of a hastily-
devel oped record that is sustained solely by argunent of counsel.

This is particularly so where the interpretation advanced is
unsupported by citation of practice, precedent, or explicit

docunent ati on, and where it entails consequences not only for

'FAA counsel 's opening statenent included the

foll ow ng argunent : [ Respondent] obt ai ned

weat her fromthe Flight Service Station, and

t hat weat her gave a ceiling in Aspen of 900

feet....The approach charts wll say that the

mnimumceiling for his type of approach was

3,100 feet, and that the m ni nrum descent

altitude was 10, 840.
This statenent is difficult to square with the approach plate
(Exhibit A-4), the pertinent portion of which reads:

Cl RCLI NG 10840-2 3025 (3100-2)
These nunbers are, respectively, the m ni num descent altitude,
wth a 2-mle visibility requirenent, the height above the
airport, and the mlitary ceiling and visibility. Nunerical
specifications in parentheses do not apply to civil pilots.
Consequently, counsel's reference to a 3100 foot ceiling is
anbi guous. To nmake sense of the argunent at trial, we have
proceeded under the assunption that the 3025 foot hei ght above
airport specification is assuned by counsel and the
Adm ni strative Law Judge to have constituted a "ceiling."

°See, FAA Civil Penalty Assessment Act of 1992, PL 102- 345,
106 Stat. 923.
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respondent, but for the aviation community generally.

To understand our reluctance to affirmthis charge,
particularly in light of the Adm nistrator's burden of proof
obligations, we would note that FAR 135.225(a)(2) does not itself
speak to ceilings, but to landing mninmuns. The resultant
anbiguity requires that we go beyond the regulation itself to
understand its nmeaning. Indeed, there was apparently enough
anbiguity that respondent was not initially charged with a
violation of this section. The Part 135 charge was added shortly
before hearing, and we cannot tell on appeal whether the
requi renent for an opportunity for informal conference between
respondent and the FAA was satisfied.® In any event, the trial
transcript clearly evidences the result of approaching this
conplicated matter w thout thorough forethought and an exchange
of viewpoints.” Wile the adm nistrative |aw judge seemingly
concluded that ceilings were necessarily a part of the |anding
m ni muns specified by the approach plate, it is less than clear
where he thought that ceiling was to be found.

Wi le the existence of alowceiling -- a weather-rel ated
phenonenon -- has practical inplications for instrunent
approaches, the establishnent of MDA's is nmade necessary to
account for all navigational problens that an aircraft may

encounter on an instrunent approach. These include, but are

°See (ceanair of Florida v. NISB, 888 F.2d 767 (1989).

“The transcript, pp. 227-29, indicates that counsel for both
sides were far less than certain about the |anding requirenents
for Part 135 carriers.
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definitely not limted to, lowceilings. Hence, the terns MDA
and HAA have neani ngs that are independent of the weather-rel ated
term"ceiling."" Further, ceilings will be called whenever nore
than half the sky is obscured. Thus, concluding that a Part 135
aircraft is not permtted to conmence an approach when the
ceiling is |lower than the MDA w ||l have obvi ous operati onal
consequences. It may be that these consequences are warranted,
and indeed it may al so be that FAA-approved operating manual s of
Part 135 carriers specify how particul ar approaches are to be
flowmn. But we cannot find on this record that the Adm nistrator
has carried the requisite burden necessary for a violation here,
and we do not find that the conclusions of the admnistrative | aw
judge are self-evidently sustainable. If it is intended that
Part 135.225(a)(2) be read to specify that MDA's or HAA's are
m ni mum ceilings, FAA has a variety of procedures available to it
whi ch woul d better serve to informthe aviation conmunity of the
Adm nistrator's interpretation.

Respondent's renmi ning contentions distill to the
proposition that he properly exercised his authority as pilot-in-

command in reacting to an energency situation, and that he

“We would note that Part 97 (14 CFR 97), Standard Instrunent
Approach Procedures, defines the term™"ceiling mninunm as the
m ni mum ceiling expressed in feet above the surface of the
airport required for takeoff or required for designating an
airport as an alternate. (14 CFR 97.3(e)) The absence of any
reference to | andings, while not dispositive of the issue, is at
| east consistent with the proposition that the term "l andi ng
m ni muns” in Part 135 does not necessarily include a ceiling
mnimum <., 14 CFR 97.3(x), "visibility m ni mum neans the
mnimumvisibility specified for approach, or |anding, or
takeoff...."
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shoul d not and cannot be penalized for such.” The administrative
| aw j udge wei ghed the evidence on this contention carefully, and
we see nothing in respondent's argunent on appeal which would
| ead us to disturb the determ nations bel ow.

Respondent testified that, when he reached MDA w t hout
airport visibility, he attenpted to execute a m ssed approach.
According to respondent, the aircraft kept descendi ng, even as he
gave it full power. He believes that turbulence or icing
affected the aircraft perfornmance and he struggled to arrest the
descent rate and keep the aircraft straight and level. By the
time he believed he had regai ned enough lift and control to
initiate a turn, he thought hinself past a point where he could
safely turn right, as the m ssed approach procedure required, so
he turned left into what he believed to be | ower terrain.
Transcript (Tr.) at 186-89. Shortly thereafter, the aircraft
crashed.

Despite respondent's explanation, the |aw judge gave nore
credence to the testinony of other w tnesses, such as the

3

passenger/observer flying with respondent.” The passenger stated
that during the approach, the aircraft flew through "solid
cl oudi ng" and snow. Tr. at 122. He related that they

experienced only |ight turbul ence during descent, and opined that

“While it is clear under FAR section 91.3(b) that a pilot-
i n-command may deviate fromthe FARs in an energency, that
ener gency nust have been unforeseen and unavoi dabl e by the
exerci se of sound judgnent. See Admnistrator v. Hollis, 2 NISB
43, 45-46 (1973).

“The passenger was al so a commercial pilot.
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the aircraft's subsequent oscillations were caused by the over-
controlling of the aircraft. Tr. at 159-60. H's testinony would
of fer credible evidence that the go around was not fully
initiated until well past the m ssed approach point, and that
respondent was unprepared for the missed approach procedure. ™
Anot her witness, a pilot for Rocky Mountain Air who | anded at
Aspen Airport approximately 10 to 15 m nutes before respondent
began his approach, testified that he experienced nothing nore
than |ight turbulence that norning in the vicinity of Aspen
Airport. Tr. at 97.

Upon eval uation of the testinony and evidence, the | aw judge
determ ned that respondent's predi canent was of his own naking.
He found that respondent was not justified in executing a m ssed
approach in a manner contrary to the directives of the current
approach plate. It was well within the | aw judge's discretion to
consider the testinony of the passenger and the Rocky Muntain
Air pilot as nore credi ble than that of respondent. Absent a
showi ng that the | aw judge's conclusions are inherently

incredible, they will not be disturbed. See Chirino v. NTSB, 849

F.2d 1525, 1530 (D.C. Cr. 1988); Admnistrator v. Pullaro, NTSB

Order No. EA-3495 at 3 (1992).

“The evidence indicated, and the |aw judge found, that
respondent did not have the current approach plate on board the
aircraft. The current plate differed fromthe one on board as to
pertinent details for the execution of a m ssed approach. Wile
the conplaint did not explicitly charge this fact as a specific
regul atory violation, the law judge was entitled to use this fact
in his appraisal of the charge that the flight was operated
carel essly.
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G ven the | aw judge's factual findings, respondent may not
avail hinself of the excul patory effects of section 91.3(b).
Further, based on the |law judge's conclusions, there is adequate
support for the determ nation that respondent acted carel essly,
in violation of FAR section 91.9. Respondent's carel ess actions
were i nherently dangerous and not only created the potential to
endanger life and property, but actually endangered |ife and

destroyed property. See Haines v. Dep't of Transp., 449 F.2d

1073 (D.C. 1971)(potential endangernent is enough to find a
vi ol ation of section 91.9).

Regar di ng sancti on, because we reversed the | aw judge's
affirmance of the section 135 charge, we nust review the
suspensi on period he inposed. The |aw judge reduced the sanction
froma 120 to a 90-day suspension after dism ssing the section
61. 3(c) charge. Because we believe that the reversal of the
section 135.225 charge does not significantly | essen the overal
seriousness of the respondent's careless, if not reckless,
approach to Aspen, we think that an 80-day suspension is

war r ant ed.
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ACCCORDI N&Y, |IT IS ORDERED THAT:

1. Respondent's appeal is granted, in part;
2. The initial decision is nodified as discussed herein; and
3. The 80-day suspension of respondent's airnman certificate

shal | begin 30 days after service of this order.™

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

“For the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Avi ation Admi nistration pursuant to FAR 8 61. 19(f).



